06/24/24

Dear Stony Road Resident,

This letter is being sent to you on behalf of the Bolton Board of Selectmen. It concerns a proposed
parking area and access off of Stony Road to the Nathan Hale Greenway. The Nathan Hale
Greenway is partly in the Town of Bolton and partly in the Town of Coventry. It is an open space that
was taken by the State many years ago for the purpose of roadway construction. Due to many
obstacles the roadway construction never occurred, and the property was given to the two towns.
Unfortunately, the access from Bolton is very limited but we are encouraged by this opportunity on
Stony Road. Please see the attached map depicting the area. (attachment to be added)

We have considered an area on South Road which would require crossing the street and ison a
corner. We have considered two places on Hop River Road, and both have sightline and traffic
concerns. We have considered accessing the area from the rear England Plaza, but we do not own
or control that property and there and the geography is not suitable. We also reached out to the
owner of the property at the end of Howard Road whose property we would need to cross to gain
access to the Greenway. He did not grant permission.

The proposed access from Stony Road is not in close proximity to any homes. It is an old home site
and would not take great effort or expense to create. We believe we can provide safe access from
this location. Traffic on Stony Road does not reach high speeds. As we consider the various points
of access to provide all residents with an opportunity to enjoy the space this location makes the
most logical sense. Please know that our goal is to provide access to the greenway for all from a
location that makes the most logistical sense.

We would appreciate any feedback that you wish to share with us, and you may submit comments
to us through HR@boltonct.gov

Thank you,

Facilities and Public Safety sub committee members
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222 Bol%on Cantsr Road
Bolton, CT 06043

Attn: John C. Guinan,
Administrative Officer

Re: Private Roads/Maintenance
Dear Mr. Guinant

The Selectmen have asked that the undersigned consider
issues concerning privats xoads in the Town of Bolton and the
possibla maintenance tharsof by the Town.

Backgroung

There are a number of private roads within the Town of
Bolton and the Town's policy has been to leave the maintenance
of such roads to the property owners. The exception to thia
has been the Town‘s policy to plow these roads if thay are uot
otherwise plowed, when there is an accumulation of four inches
or more of snow. This is done to provide for the passage of
amergency vehicles to properties located on these roads.

TresT tSpradpondent  won have poded some of the
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concerns of che Selestman:

1. XIf the Town were to perform yearly malntsnance
{grading and drainage) in these roada, would that sst a
pracedent fox all privata roads?

2. Does the Town hava the responsibility for seeing that
these roads are maintained in such a conditlon that emsrgency
vehicles are able to pase?

31, What liability will the Town incur if it begins to
maintain private rcads?

S
v

|



MrcueLsoN. KaNE, RovsTER & BarGER, P.C.

4. If the Town wanted to take the roads over, what would
the procedure he?

5. If the Town agrees to do yearly maintanance on
private roads, will this precedent ragquire the Town to
continue to do such maintenance and perhaps do additional work
in the futura?

6. What effect does the notation "approved® by tha Boaxrd
of Selectmen and the Zoning Commission have on the Rosedale
map in 19532 Does thiz imply approval of the roads as well as
the lots? (Daes this imply acceptanca uf the roads?)

Tha Town has veceived requests from ownexs of property
located on specific "private" roads for assistance in
maintaining the roads. Apparently, the developers responsible
for laying out the roads and developing the abutting lots have
abzogated and/or disavowed responsibility for their
maintanance. This has left the roads in a situation wherae
passage, particularly {n the Bpring, can be a problem.

Di .

In responding to your inquiry, we have researched the law
on dedication of highways in general, both under the statutory
framework and under common law. We have ressarched the i{=suo
af the Town's cbligation and/or liability with regarzd to
providing maintenance on non-Town cwnad roads. We hava
reviaewed the maps provided by Mx. Grillo as well as selacted
Minutes of the Selectmen’s meetings and the Town meetings with
regard to particular actione taken in the past. We have
vaviewad the Municipal Services Corporation’s index of the
vpinions of other municipal attormeys concerning the iassuss of
private roads and we have reviewed treatises on municipal law
and Law Review articles on the issues you raise. As indicated
in your prior correspondence, this 13 a complex area of
inquiry which raises many, many considexations.

Issugs
L. Pgivate goad og pyblic highway.

The distinction iz important bacause tha duties and
liabilitios of a tuwn with regard to a zroad ariea wpon it
being defined as a "highway." The key factors in detesmining
whether a road is a "highway" are whethar control of the road
is vested in the state or a political subdivision thereaf and
whethar it is open to tha public. The physical
characteristice of the road are largely lrrelevant. Thus, the
distinction betwean a public highway and a private rvad has
been summarized as follows:



MicEELSON, Kang, RoysTer & Barcer, P.C.

the essantial feature of bhighway is that it is a

- vay ovaer wvhich tha publiec at large has a right to
Pasa. Accordingly, the term highway i« ordinarily
used In contra-distinction to a private way over
nhigh 4 liaited mmbar af parsons have the right to
pass.

Wanohas sy L Lopar 2w AS R - 200 1

Lomplagion, 154 Conn. 674, 680, 228 A.2d 513 (1957).

Over the yeare, four methods have davelo which a
public highway can l'n,established: iante

1. Through dirsct legielntive action;

2. Through court procsedinga pursuant to €.G.§.
section 13a-63;

3. Through town proceedings pursuant to ¢.G.8.
sactions 13a-81, 13a-?; or

4. Through the private dedication of land and Its
acceptance by the public.

9 Brgctice Book, section 49.2 at 785 (2993).

We ars concerned with the last alternative, the private
- dedication of a roadway and ita acceptance by the public,
Thig iz a common law dootxins, peanirg that it is a doctrine
through court decisions.

The two egcaential elements of a common law dedication of
a road are:

{1} The cwner’s intention to dedicate, whiah
intention may ba either exprass or implied; and

-(2) An acceptance of the dedication by the proper
authorities or the general public.

Ricloccio v. Wethepafield, 146 Conn. 474, 479, 152 A.2d 308
Fbethar there has besn a daedication or an accaptancs
Ehillips v. Stamfoxd

—~.

(1939},
ars both queationa of fact. Id, at 479; *
81 Conn. 408, €11, 71 A. 361 {1904).

Oncethe::ahubnnadodicnt.f.anbyalandmx, there
must al30 be scme form of acceptance by the pablic for a
"highway" to be established. An acceptance, iike a
dadication, may be either sxpressad or implied. Adceptancs
can be implied from a variety of circumstances, but the two
Dost tslling are the actnal nee of the road by the public ami

a
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the conduct of the Town with respect to the dedicatad tract.
QiCioccio v. Wethersfield at 472. With respect to the Town'‘s
conduct, the Suprema Court has stated:

Where a municipality grades and paves a street,
maintaine and improves it, removes snow from it, or
inetalls storm or sanitary sewers, lighting, curbs,
or sldewalks uvpon it, there existes a factual baagis
for finding an implied acceptance of tha streat by
tha minicipality.

Meshberqg v. Bridgeport Citv Trugt Co., 1B0 Conn. 274, 283, 429
A.2d 865 (1980). Exemption of tha road from taxation is alse
a factor pointing toward acceptance by the municipality. Id.

With regard to tha roads in gquestien, the
awnexr’'s/developer’s failure to maintain the roads could be
considerad evidenca of intention to dedicate the land. Based
vpon the facts as we understand them to be, and
notwithetanding the Town'’'s limited snowplowing, the Town’s
conduct does not seem to have reached the conmon law standard
of acceptance of the developer’s dedication. Moreover, since
our understanding is that tha roadways in quastion ara not
“thozoughfares® in the sense that they are conduits for public
travel, thare probably is no evidence of acceptance of the
dedication by general public usage.

I1. Effect of dedication and acceptance.

Wera it found by a court of law that the private roads
had been dedicated by the developer and that tha Town through
its conduct with reqard to the zoad or the public with ragard
to its use of tha road acceptad such dedication, this would
giva rise to a responsibility on the Town tc maintain such

roads ay "highways."

IIX. Signing of maps by Board of Selectmen and/or

]
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Beginning in 1951, maps showing the layout of lots and
soma of the roads in question were submitted to the Selectmen
and/or the Planaing Commission. In several instances, the
Board of Selectmen and/or the Planning Commission signad these

maps as "approved.”

Haps or plans which would fall into this category and
which involve some of the roadways in question are:

1. “Map of Rosedale Bolton and Vernon, Connecticut
Proparty of the Holl Investment Company Scale 1° =
100’ Jan. 193¢ Hayden L. Griswold C.E. Ravisad

4
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November (850" which was signed by tha Selectmen on
July 27, 1851,

2. r"Map of Lakeside edition number 2 Bolton, Conn.
Property of the Holl Investment Company Scale 1" =
40 July 1944 Hayden Griswold C.E.* approved July
27, 1951 by the Board of Selectmen.

3. "Revigsed portion of Belton section map of
Rosedale Bolton & Vernan, Conn. Property of the Holl
Invastment Co. Scale 1" = 50r Jan, 1953 Hayden L.
Griswold C.E." which waz approved March 16, 1953 by
the Board of Selectmen and on Maxch 23, 1953 by the
goning Commission.

4. “Hickory Valley subdivided propsrty of Ueuclid
Reopell Town of Bolton Bolton, Conn. Survey: MNay
1332 by A. V. Giacomini, Surveyor Scale 1° = 100‘"
which was approved by the Bolton Planning Commission
Novamber 15, 1960,

Absent evidence of the dadfcatjon and the accaeptanca of
such dedication referred to above, tha Bigning and approving
of the maps showing the lots and tha laymut of the roads by
the Board of Selec¢tmen and/or the Planning Commission would
not constitute public acceptance of thesa roads as *“highways."

An analogous situation would be the Plannjng Commisaion
today approving the laycut of a private common driveway in a
subdivigion. The approval of the phyaical layout is not the
aquivalent of public acceptance of the private drive as a
*highway. "

IV. Removal of spnow by the Town of Bolton.

As indicated, the Town of Bolton, like othaer towns in tha
area, will remove snow from these private roadways when tha
SROW aiCudlidilou FY24G€E 4 deptit Of Juug ibches oo avce.

This limited service intanded to leave these roadwaya open for
the passage of emergency wvehicles, is not conduet, in our
opinion, sufficient to constituts Town acceptance.

v, rity of tha T ntain ivats oparty.

Since the roadways ia question have not yet attained the
status of "highways,* they must be considered as private
property. What is the Town's authority for maintaining
private property?
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We believe the Town has anthority under its police poweyr
to protect tha health and welfare of its ¢itizenry and 1f thia
requires ramoval of snow fram private roadways to ensuxe the
patsage of emergency vehicles, it is aunthorized to do so.

The second inquiry, however, ia move difficult. That is,
what iz the Town's aunthority to maintain private roadways
bayond such limited and necessary enowplowing? There is a
dearth of authority on this issue. However, it can be safaly
atated that municipal powers are limitad to those expressly
granted by statute, spacial act or chartar. In some
instances, tha powers may be implied. Thera is no statute nor
epecial act authorizing the walntenance by the Town of private
roadways. Tha Town Charter, 5.1{C)18., provides in partinant
part that the Board of Selectmen:

May adwminister in whole or in part the maintenance
of any public building, park, playground, road or
other facility under the care of any office, board,
commission or agency of the Town except any thereof
under the cvare of tha Board of Educationg

(Bwphasis added.)

Therefore, the etatutes and the Charter are silant as to
the authority of the Town of Bolton to maintain private
property. Certalin functions of municipalities have been held
to fall within the proprietary businaess powers of a
municipalicy and not within its government functions. This
rule haa bean applied to wunicipalities securing electrical or
water service for its inhabitants as wall as to making straet

improvements.

In such work the City is acmetimes viewed as an
agent of the property owners whose property is
raquired to pay for the improvements.

McQuillan, Munjcipal Corporations, § 37.03 {3rd Ed.).

Thereforae, whila Bolton lacks authority to conduct
maintenance in ita governmental capacity on privata roads, it
would be able to do so as tha "agant" of the property owners.
Under our cirecumstances, it would aeem to be beneficial to
catagoxize the Town as the agent of the private road ownera.
Boing 3o would make it much more difficult to imply acceptance
on the part of the Town.

Given this background, it seams that a possible solution
to this problem would ba to come to an arrangemant with the
various owners of the private roads by which they would
petition the Town to act as thelr agent in securing

6
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improvaments for the roadways in guestion. If the Selactmen
are not desirous of accepting such reads, the petitions should
expressly deny an intent to dedicate the roads to the Town and
would waive any right aof the owners of the privata roads, and
their successors, to bring an action to forca the Town to
eithex formally accept, or ferther improve said roads. 1In
order to put further weight behind the agency ralation, it
would be appropriate to assess the road owners some chazge for
the improveaments,

Vi. Tit ions.

We have not searchad the land records with regard to the
abutting proparty owners. There is some indication that these
ownars were originally granted the right to pass and rapass
over tha roadways in question by the davaloper, This would
indicate that tha title to the roadway probably remained in
the hands of the developer. There is further indication that
tha axecutor of E. J. Holl's estate, may have executed deeds
reconveying same roadways ta the abutting property owners.

Any agreamant re¢ached with tha property owners would havae
to be basad upon an underlying title search as to wha those
OWNSrs areg.

VII. Creation of an association.

Mr. Guinan had suggeated that parhaps the property owners
could create a non-profit association for the maintanance of
the roads. This cartainly would sesm to ba a positiva step,
If it were done, the Town could, pechaps, contract directly
with the association.

I am not sure 4f there arm asscciations involved in some
of these neighborhoods. Forming an association will take
cooperation among tha property ownerd. Thie may or mey not bs
faasible.
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Conclusion

Hopefully, the foregoing will assist the Selactmen in
their consideration of the issues here invoived. The
Belactwen era meeting tonight to discuss this matter further.
I will attend their meeting and be availabla for any
assistance they would like ms to rander.

Best raegards.

Richazd L. Barger

RLEB:ant
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