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Municipal
Expenditures: Proper
Public Purposes

by Mary Mitchell, Esg.

Increasingly over the past few vears,
the Division of Local Services' {DLS)
legal and accgunting staffs are asked
if certain expenditures made by cities
and towns are aliowable. Many of these
issues arise as the municipal account-
ing officer raviews departrmental bills
for payment. This article discusses the
rules regarding the expenditure of
public funds and makes recommenda-
tions for ensuring proper payment.

Authority to Spend

The authority for cities and towns
to spend money arises under Section
5 of M.G.L. Ch, 40Q. That sectich pro-
vides that:

[a] own may al any town meeting ap-
propriate money for the exercise of any
ofits corporate pdwers; provided, how-
ever, that. a town shall not appropriate
or expend money for any purpose, on
any terms, or under any conditions in-
consistert with any applicable pravi-
sion of any general .or special law.!

Cities and towns are free to exercise
any power o function, except those
denied to them by their own charters or
reserved to the state, that the Legisla-
ture has the power to confer on them,
as long as the exercise of these powers
is not inconsistent with the Constitution
or laws enacted by the Legislature.? in
general, the properties and purposas
for which cities and fowns are author-
ized to spend are not specified. but
rather include-any necessary expendi-
tires arising from the exercise of their
powsers or functions.

Public Purpose Limitation
Cities. and towns can spend only for

public purposes. Public funds cannot
be used for private purposes. Thus,
cities and towns have the right to spend
maoney for any purpose where the pub-
lic good will be served, but not where
the expenditure of money is directly for
the private benefit of certain individu-
als. This principie is expressed in the
Massachusells constitution and in nu-
merous cases.®

In some situations, however, the expen-
diture of public funds advances both
public and private interests. In those
situations, if the dominant motive for the
expenditure is a public one, incidental

private penefits will not invalidate the

expenditure.® If, howeaver, the dominant
motive is to promote a private purpose,
the expenditure will be invalid even if

incidentally some public purpose also

is served.d

Prohibitions Against Certain
Expenditures

In addition to the general prohibitions
against spending money for any pur-
pose of under any conditions incorsis-
fent with any general or special law,
there are two other prohibitions on mu-
nicipal spending:

1. Anti-Aid Amendment

The first is a prohibition against the giv-
ing of money or property by a city or
town to or in aid of any individual, asso-
ciaticn or corporation embarking upon
any private enterprise. This prohibition
is referred to as the Anti-Aid Amend-
ment.® It provides in pertinent part:

No grant, appropriation or use of pub-
lic money or property or loan of credit
shall be made or authcrized by the
Commaonwealth or any political subdi-
vision thereof for the purpose of found-
ing, maintaining or aiding any infirmary,
hospital, institution, primary or secon-

dary school, or charitable or religious
undertaking which. is not publicly
owned and under the exdlusive con-
trol. order and sugervision of public of-
ficers or public agents authorized by
ihe Commonwealth.

This amendment prohibits the use of
public money or property by citles-and
towns for the purpose of maintaining or
aicing any institution or charitable or
religious undertaking that is not pub-
licly owned. The kinds of expenditures
harred by the amendment are those
that directly and substantially henefit or
"aid" private-organizations in a-way that
is unfair, economically or politically.”

The prohibition against using public
funds for private organizations in-
cludes any grants, contributions or do-
nations -made by a city or town to an

‘organization for the specific purpese of

directly supporting or assisting its op-
erations. However, the Anti-Aid Amend-
ment does not preclude a city or town
from purchasing specific services from
privaie organizaiions in order to carry
out & public purpose.® Further, as with
the public purpose limitation discussed
above, if an expendifure is for a public
purpose, but alse incidentally benafits
a private organizdtion, the expenditure
generally will net violate the Anti-Aid
Amendment.®

2. Wines, Liguors, Cigars

In addition to the prohibition against the
use of puplic funds for private organize-
tions, there is also a prohibition against
the use of public funds to purchase al-
cohot and tobaceo under Section 58 of
M.G.L. Ch. 44.

What Constitutes a Public Purpose?

The guestion of what constitutes a per-
missible “pubiic purpose” hag bean
discussed in many cases.™ The cases
"do not, however, establish any univer-
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sal test."" Instead, they generally stress
the certainty of benefits to the commu-
nity.™ Thus, the basic test is whather
the expenditure is reguired for the gen-
eral good of the inhabitants of the city
or fown. ¥

Generally speaking, local government
spending for the foliowing purposes
satisfies the public purpose test:

Wages and Benefits. Cities and towns
have the right to spend réascnable
amounts 1o execute thair powers and
duties.™ This right incliudes the right to
compensate people for services ren-
dered.'®* Compensation for services
may include sick leave and vacations.’®
Cities and towns also have the right ta
settle employment and other claims
that may be made upan them arising
out of their administration of their mu-
picipal affairs.’”

Merit Awards. Cities and towns may
spend reasonable amounts on awards
for students.’® Cities and towns may

alse spend reasonable amounts on re-

firement gifts, plagues, merit service
payments and other .similar awards for
rmunicipal employees and officials. The
expenditure of public money in recoghi-
tion of services rendered, even though
such expenditure of money is directly
for the private benefit of certain individ-
uals, is a public purpose where the
benefit is conferred as an appropriate
recognition of distinguished and excep-
tional service, such that the public wel-
fare will be enhanced or the loyalty and
productivity-of the other employees will
he promoted,®

By contrast, local government spending
for these purposes does not satisfy the
public purpose test:

Gifts and Gratuities. Since public
mongy can only be expended for pub-
lic purposes, cities and towns have no
power 1o approgriate money for gifts or
gratuities to persons whose situations
may appeal to public sympathy.

Lobbying. Cities and towns cannot
spend money to influgnce elections.?!

DS is asked frequently whether the fol-
lowing expenditures are for public pur-
poses and may be paid:

Alcohol purchased by a department
to. be served at a fundraiser or for
compliance testing. The language of
M.G.L. Ch. 44 Sec. 58 is piohibitive. It
reflects an explicit Legislative disap-
proval of spending municipal re-
sources for alcoholic beverages and
cigarettes. DLS has advised, however,
that they can ba purchased for the fim-
ited purpose of "compliance testing” for
tfaw enforcement or public heaith pur-
poses, For example, local officials may
“stage” purchases of aicohol or ciga-
reties by minors from local stores using
maney for anti-smoking or under-age
drinking campaigns. Those expendi-
tures would not be prohibited because
thay are not for consumption but to en-
sure compliance with iocal regutations
and state statutas.

Floral arrangements for funerals of
municipal employees. Funeral fowers,
sympathy cards and other expenses
ior the custormary expression of senti-
menits-that are incidental to the social
relationships that emplovees develop
during work are not expenses made
for public purposes. Those expenses
are not within & municipal department’s
budget simply because the relation-
ships developed in conjunction with
the conduct of departmental business.
Therafore, it is.not appropriate to pay for
funeral flowers or symgathy cards out of
municipal funds. They should be cov-
erad from private donations.

Plaques and gifis awarded to per-
sons retiring from municipal govern-
ment or to current employees for
outstanding performance during the
year. Refirement gifts, plaques, merit
paymenis and other similar awards
given to refirees or employees may be
considered a proper purpase for the
expenditure of municipal funds if they
are not excessive and are used fo (i)
ancourage continuity of service or to
(i) enhance sfficiency and loyalty or to

(it} promete productive performance.

The expense of holding a retirement
party should be covered from private
donations because it is mostly an ex-
pression of support and appreciation
from colieagues. However, paying for
the cost of dinner for the retiree would
be appropriate. By contrast, paying
for the dinners, dgifts or party expenses
for any aftendees cother than the re-
tiree would generally be considered a
miere gratuity and not for a proper mu-
nicipal purpose.

Refreshmenis at public functions,
such as a ribbon-cutting ceremony,
an opening day, a reception or ban-
quetl, or a presentation. Refreshments
and meals may be served at legitimate
public funclions such as ribbor-cutting
ceremonies, opening day evenis, re-
ceptions or banquets, presentations,
and the like so long as they are modest
and sefved to provide a benefit for the

city or towry by helping to keep the par-

ticipants alert and receptive. The public
function must be a department spon-
sored public event for authorized per-
sons and related to the public purpose
ot the deparlment sponsoring it. f the
function is open only to select groups
or individuals, or spouses are iy attens
dance, it is more likely to. be considerad
a private celebration of primarily & sc-
cial character.

Refreshments served to employees,
such as coffee made available at a
staff meeting or light refreshments
provided to election workers or lunch
served at an all-day tralning program
or planning meeting. Refreshmenis
and meals may be sérved to officers or
employses of the city or town or per-
sons doing business with the municipal-
ity at-official meetings or official avents
5o long as they are modest and benefit
the city or town by helping to keep the
participants alert and receptive or by
enhancing efficiency by avoiding loss of
time and disruption i# participants feave
the premises. The cfficial mesting or
avent must be a depariment 6r munici-
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pal sponsored mesting or event for
authorized persons and related to the
public purpose of the sponsor.

Reimbursement of a department

head for attending retirement or de-
pariment dinners or parties or for at-
tending other events not sponsored
by the department or municipality.
Employees and officials may be reim-
bursed for the expenses of attending
functions that relate to their public du-
ties. The function must relate to and fur-
ther the public purpese of the depart-
ment sponsoring it. If a department
head incurs an expense in the: perform-
anca of official duties in the represen-
tations of his or her department, the. ex-
panse is reimbursable. Thus, the cost
of a department head’s attendance at
a retirement dinner or department
party at which he or she is the official
presenter af token gifts or awards, as a
representative of his or her department,
would be a legitimale municipal ex-
pense. If the event is arranged. and
funded by department employees or
others, and attendance is cptional, then
the event would seem to be social and
for private purposes rather than for
public ones, In addition, if the event is
outside of municipality, and not related
1o the departiment or the cemmunity,

the use of municipal funds would not

be appropriate,

Reimbursement of purchases or ex-
penses incurred during authorized
travel or while engaged in authorized
business. Employees who are out-of-
town or warking late on business or at-
tending training programis or confer-
ences on behaif of a city or town may
be reimbursed for out-of-pocket costs
of travel, meals, and other purchases
incurred in furtherance of that objective
and as a term er condition of empioy-
ment. Thesetypes of expenses dre per-
missible municipal expenses, provided
that attendance is authorized by the
municipal official or board with the au-
thorily to expend depaftment funds. In-
cluded within the realm of reimiursable
expenses are: {i) registration charges,
including late fees; (i) local surcharges

and taxes on car rentals; (i) taxas and

tips on meals, and (iv) taxes on petly
cash purchases, so long as thase ex-
penses are reasonaile and nat in con-
flict with the reimbursement policies of
the city or town. Late regisiration fees
are considered to be part of the con-
tract price for the training program or
conference. Similarly, surcharges,
taxes and tips are a necessary and
custormary part of legitimate expenses
incurred by employees in the courge of
their employment.

Payment of expenses associated
with fundraising for departments,
e.g., mailings seeking donations or
door prizes and refreshiments at a
fundraising event. Municipat depart-
ments like the Parks and Recreation

Department, the Library, the Historic.

Commission, or the schools may want
1o raise money for a particular project.
There is no law that prohibits seeking
financial donations or some. other kind
of suppart. Fundraising activities that
go beyond applying for grants or so-
liciting donetions and involve raising
and disbursing significant monies are

problematic, however, because thay

are more in the nature of a profit on the
business or transaction. DLS believes
better practice may be to have a pri-
vate entity sponsor and conduct fund-
raising events and turn over the nét
proceeds to the municipal department
as a grant or gift.

The Anti-Ald Amendment prohibits use
of murnicipal resources to assist a pri-
vate group’s fundraising activities even
if the activities will banefit the munici-
pality. Public funds may not be tused 10
assist a private organization’s fundrais-
ing activilies, no matter how worthy or
related the cause. For example, the
school department cannot pay to print
and mail a flyer by the Parent-Teachers
Organization to promote.a tar wash itis
holding to raise manies for the schools.

Sharing the expenses of a community
avent co-spensored by a municipal
depariment and g private organization
also raises Anti-Aid Amendment issues

because the svent is not under the ex-
clusive control of public officers. How-
ever, the municipal department could
enter into a contract with the private or-
ganization to run the event on its behalf.

Conciusion

DLS strongly recormmends that munici-
palities develop clear written policies or
guidelines; preferably by bylaw or ardi-
nance, about allowable éxpenditures.
For exampie, to ensure the municipality
receives the maximum benefit from ks
sales tax exemption, there should be
clear standards about when depatt-
ment employees can purchase neces-
sary supplies or materials and be reim-
bursed. Travel exparses are often set
out in collective bargaining agree-
ments, buithe municipality should also
adopt a policy to cover fravel expenses
for non-union employees. DLS also rac-
ormmerds that standards be established
for merit awards, food or fundraising
expenses. DLS also recommends that
accounting officers advise managers
and employees at the beginning of
each fiscal year of the municipality's.
policies. This will help to avoid uncer-
lainty or disagreements about whethar
certain expenditures are permissible
and payable.

1MGL. .40, § S applies to aities undear M.GL.
G40, § 1L

2. See art. 2 of the Amendments o the Massach:-
seits Constitulion, as appsaring in an. 89, 8§86, 7
Hot 8.

3. Mass. Const, Atk X ¢. 2, § 1and Art. Y, o 1,
§.1; Lowel, 711 Mass, at 481, 471; Matthaws v
irfiabitams of Westborough, 131 Mass. 521 (1881};
Mead v. Acten, 139 Mass. 341 (1885). n re Opinien
of Jushoes, 190 Mass, 11 {1806]. Whiltaker
S, 210 Mass, 483 (1914) Oeffy, 232 Mass. 8
& fn rg Opirvon of Justices, 240 Mass. 616 (1922);
Joneg v. inhabitants of Towr of Natick, 287 Mass
&Y (1929); D.N. Kellay & Sen. Inp. v, Salectmen
of Fairhaven, 294 Mass, 570 (19365, Quinlan v. City
of Cambridge, 330 Masgs, 124 119463 Eigenstadt v
Coxrdy.of Suffolk, 331 Mass, 570 (1954).

4. Bee a.g. Qoimon of the Justices, 313 Mass. 778
{1843} ("The Taut that the owner.of a way may profit
By espenditures Jor the removal of snow ang ice’
... does nat invalidate expendiiures ... where'ihe
prirmary purpose of such removal is the benefi of

thé pubdic 6 whoge use he way is open.).
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8. Sée e.g., Safishury Land & improvemen, Oo, ¥
Cormmonwealih, 215 Mass, 371 (1913) {acl was,
unconstitufional where i authorized the condem-
aation of lands for a public beach and the sale or
leasing to privale parties of any portion nol needed
for the public beach}

8. The Anli-Aid Amendment is contained in Section
2'of Artisle 46 of the Amendments o the Massacha-
setls Conglitution (28 amendad in 1874 by Arl. 103
o he Amendmeants).

7. Swe Commonweatth v. Schoal Comiities.of
Soringdieid, 382 Mass. 865 (1981} Helmes v
Coammonweallh, 406 Mass. 873 (1990).

8. Sew e.g., Coinmonwealth v School Commiltes
of Springfield, 388 Mass. 665 {19813 {oourt held
that the purchase ol services by he school conr-
inittee from private schoals o meetihe rieeds of
special education studants did not run counterto
the anti-aid arnendment because the purpose was
to fullilf the obligation of the public schoof systern
which had chisen not 1o provide the services in
its own schiools),

89: Ses e.g.. Benevolent & Prolective Crder of Eiks,
Lodge No. 85 v, Planning Board of Lavrence, 303
Mags, 531 (1988) {the taking of property for urban
renawal project did not viclate the Anti-Aid
Amenciment because the (aking had a public
purpese (o eiiminate a hlighted open ares and gy
benefit o coltege was ingidental lo that purpose).

10, See Eigonstact v Suffolk C.oun.‘y 311 Mass: 570,
H73 (1984) and vases cited,

1 Afivdonn Really Corp., 304 Mass. ot 202,

12 8ee eg., Qpinion of the Justices, 313 Mass.
at 784-85 (expenditures for snow remaoval from
pravate ways shal ware open to public were lor the
public pupose of accormmaodaling the public as
o meang df Favel and ransportalion; Mol dan «
Bosion, 327 Mass. 138 (1951} {expenditure of
money lor the development of housing (o residents
made homeless by tunnel expansion was lor the
poblic purpose of addiessing a Incil emergancy
caused by a public improvement); Qoinion of the
Justices, 340 Mass. 794 (1965) {payments by dity

Tor retirement of cerlain alcohelic biaverage li-

censeswab for the-public purpose of cleaning
up of the-city).

13. See Cpinion of the Jusiices, 337 Mass, 777,
781 (1958).

14, Spe eg. MIGL. & 40, § 4 ("A city or lown may
make contracts for the exercise of its corporate
powers. 5 Leonard v Middlebarough, 198
Mass. 221 {1908},

15, See e.g., Curan v Mollision. 130 Mass. 872
{1881}, Atlorney Genaral v Woburn, 317 Mass,
465 (1945

16, Seee.g. Quinlan v City of Cambridgs, 320
Massg, 124 {1946); Wood v Haverdi, 174 Mass.
578 {1899),

17, See Malthews v Westborough, 131 Mass. 521
(1881} Jones v Natick, 267 Masg, 576 (19291
George A Fuller Co. v Comenoneaith, 203 Mass.
216 (1938).

18, See eeg. MG.L. Ch. 71, § 47 {specificalty
authurizes the expenditure of municipat funds for
studant prizas),

19. See e.g., Eisenstadt v County of Suffolk, 333
Mass. 570 (1354}, Inre Opinion of Juslices, 190
Mags. 611 (1906): see also Inre C.}p!nfan af
Justices, 240 Mass. 516 (19723,

20, Sge 2.g., Malthiays 4. Westhorough, 331 Mass,
521,522 {1881} Whittaker v Safem, 218 Mass, 483
{1934); Junes v. Inhabilants of Town of Nafick, 267
Mass. 587 (1929},

21, See e.g..-Anderson v Boston, 376 Mass. 178
(1978}, appsal giemissed, 430 U5 1060, 90 5.0t
822 (1979)

Joint Tax Revenue Figure
Reached

On December 12, 2008, Commissioner
Alan LeBovidge presented the Depart-
ment of Revenue’s economic and rev-
gnue forecast o members of the House

Secretary of Administration and Fi-
nance at their annual Consensus Rev-
enue Hearing at the State House.

Irraddition to FY08 and FYO7 revenue
projections for the Commonwealth,
this report provided information on re-
cent révenue frends for ihe state and
predictions regarding the US econ-
ory for FY06 and FYQ7.

Testimeny was also provided by
Michael Widmer of the Massachusetts

Ways and Means Committees and the

Taxpayers Foundation, Dr. Yolanda

Kodrzyncki of the Bostorr Federal Re-
sarve Bank, Profesgor David G. Tuerck
of the Beacaon Hill Instituie and Profes-
sor Adam Clayton-Matthews of UMass
Bostan.

To access the full text of the materials
presented at this hearing, c:hck on

wigoaiirey

!ff'um
On January 13, Administration and Fi-.
nance Secretary Thomas Trimarco,
Senator Therese Murray, Chairwoman
of the Senate Committee on Ways and
Means; and Representative Robert
Deleo, Chairman of the House Com-
mitlee on Ways.and Means, issued a
statement indicating that they agreed
ona joint tax revenue figure of $18.975
billion for FYQ7.

They also agread upan the following
off-budget transfers that are mandated
ir.faw;

o $734 million for the MBTA,

« $572.62 million for School Building
Assistance {SBA).

+ $1.335 billion for the state pension
systern, consistent with the three-year
schedule currently in effect.

The secretary and the chairs of the
two budget commiliees agreed that
$16.333 billion will be the maximum
amount of tax revenue available for
the general appropriations act (GAA)
in FYO7. &




